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At a meeting of the Bar of the County of Bristol, the follow- 


= ing resolution was passed : ae 
otek Resolved, That the thanks of the Bar be tendered to the Hon. Apranam 
Hoxmes, for the very able and interesting Address this evening delivered to 
them, and that he be requested to furnish a copy for publication. 


ee . PROAT, See’y. 
Jone Tram, C. C. PiEas, Mr ; * qr 
New-Beprorp, 1834. 


‘ i. 


: New-Bzprorp, Junz Term, 1834. 
Dear Sir,—We have great pleasure in communicating to you the subjoined 
_ resolution of the Bar of this Loe and hope you will consent to comply 
a with their wishes. We beg to add the expression of the gratification we 
have individually received in listening to your Address, and to tender our 
armest wishes for your happiness and prosperity. 
s Beye: ae : ' TIMOTHY G. COFFIN. 
fe Koes H. BATELLE. 
Peon - C. DARLING. 
E. P. HATHAWAY. 
C. H. WARREN. 


Sees © ; . 


eee June, 1834. 
ed by the Bar of the County of 


n which you have communicated it to 
of th Address, (such as it is) a part of 
wan ees : 


,andam 
‘Very respectfully, : : 
i Yours, &c. 


f ABRAHAM HOLMES. 
 Corrin, H. Barreiiz, C. Darrine, pee 
Taruaway, C. H. Warren, Esquires, ee 

eet Commuatice of the Bristol Bar. 
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- men, or the advantages derived from it. 
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In public addresses, itis common for the speaker to apologise 
for his want of ability to perform the duties to which he is 

appointed ;, but however proper such an apology may be, it j 
is not generally believed that the speaker is very honest in 
making it: I shall therefore not resort to any such apology on 
this occasion, as I would avoid giving any occasion for a 
suspicion that a single sentence that falls from my lips should 
be at variance with the sentiments of my heart, and shall 
freely cast myself on that candour which looks with moe 
on the feeblest effort-of an. honest mind, 

This address. is made to. a_very respectable branch 
very important.order of - ‘men; an order of men who origin: 
is enveloped. in’ the..,inaccessible recesses of anti 
successive scans fave revolved away, witnessing 
existence in all. nations where civilization and L intelligenct 
predominated 5 but have not been found in the 
ignorance and barbarism, with all their c 1 C 
have sunk them in the abyss of degradation. 

As some method must be: inne: I shall “pursue th 
following, viz :— ee 

First—take a short view of the rise. and progress f 
fession of law in this state. 

Second—take a view of the necessity of su 


-Third—to consider the duties which devo 
fession: si 
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Our ancestors, the first settlers in this then waste wilderness, 
left their fair possessions in their native land, and came here 
that they might exercise the right of worshiping God in the 
manner which they believed he had commanded. This they 
could not do in their native land; the intolerant hierarchy 
there established, was an irresistible bar to this ; and they 
were virtually proscribed from all the profits and honors of 

Prins ahly office. Their circumstances pa) created an involuntary 
prejudice and prepossession in their minds against those 
institutions by which they were so impiously oppressed.— 
They had no stimulants to study the civil polity of that country, 
or to go into an investigation of the various windings of the 
judicial system. ‘They were men of sound understanding and 
well educated ; but their studies and investigations were limited 
to the cardinal doctrines of the gospel, to practical godliness 
and the nature and constitution of a christian church. In 
these investigations they had made great proficiency. On 
their arrival here, common sense dictated the necessity of 
adopting some form of civil government. © One was accordingly 
formed—a strange kind of political architecture. The Legis- 
lative and the Judicial authorities were very improperly mixed 
together, and it is with difficulty that we can keep our muscles 
in due subordination when we read some of their legislative 
provisions, and some of their judicial Giscessiong, One thing 
is very unaccountable, and that is, that they should establish 
the very principles which drove them from their native land ; 
for no man could enjoy and exercise the right of suffrage 
(much less hold any office) unless he was a communicant in a 
church of a particular denomination of christians. As for 
Attorneys, there was no provision made for such an order of 
en. It is probable that the prejudices they had imbibed, 
had induced them to believe that attorneys were an unnec- 
essary, if not a dangerous order of men. 
- But when men were obliged to have recourse to courts, 
either to obtain or to defend their rights, it became evident 
from that infinitude of grades of the powers of investigation, 
mentation, apprehension, self-possession, fortitude of mind, 
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in appearing in a public court, which different individuals 
possessed, it was in vain to expect equal justice to be 
distributed, unless those who were deficient in those respects, 
could have some extra assistance. To remedy this, men 
sprang up spontaneously, who assumed that character. They 
were the sole judges of their own qualifications; they were 
under no oath; they were under no responsibility, either to 
their clients or to the courts ; they took the name of attorneys, 
and were recognized as such by the people. It is natural to 
suppose that it was the most aspiring, the most ambitious, 
and the most plausible men that embarked in this business ; 
and it is no breach of charity to suppose that some very 
unprincipled men were among them. 

Thus things went on, the legislature not intermeddling with 
their affairs, till the year 1663, when they first mention the 
attorneys in a legislative act, In this act it was provided that 
no attorney should have a seat in the legislature. Whether 
this was owing to the ancient prejudice against that order of 
men, or .that it was considered that there were so 
unprincipled men that had assumed that business, th 
unsafe to admit such men into the legislature, I k 
probably it was partly on both accounts. No further le 
notice was taken of this subject till the year 1701, when the 
form of an oath to be taken by attorneys, similar to the one 
now taken at admission, was established by a statute. This 
oath was not, however, considered as a prerequisite to practice ;_ 
and I know of no advantage that those jhad who took the 
oath, over those who had neglected to take it. 

Fourteen years afterwards, 1715, another law was passed, 
which prohibited any party to a suit, retainmg more thar 
two of the sworn attorneys; that the other panty J 
have such assistance if he wished to have it. The | 


by a party, ie was obliged to undertake the sup 
cause, if he was not previously retained by the - 
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writ, the attorney should make another writ without any fee 
therefor. 

There are no authentic documents within the limits of my 
research, from which a correct. history of the profession can 
be collected; but there are certain traditionary reminiscences, 
which are entitled to. my confidence:. Paul Dudley wasat the 
Bar about the time of the passing the third of these acts, or 
perhaps at an: earlier season ; for im 1719, he was by Gov. 
Shute, appointed Chief Justice of theSuperior Court. Robert 
Auchmuty was soon after this at the Bar. He:was aman much. 
thought of at the time. He once managed: the: defence of 
several: persons on a capital indictment successfully in this: 
county. Wm. Bollan, afterwards agent for the Council: of 
this province at the British court, studied law under his 
direction.* 

About this time John Reed came to the Bar. Reed was 
aman of profound abilities, and of very extensive acquirements. 
He took great pains to reduce the practice of law to some 
re ble method, as it related to the Bar and also to the 
revious to his time the title to, as well as the right 
session ofreal estate, were tried under actions on the 
e copies: of some of his original: writs are still 


*Without saying the members of the profession in those times, had or had 
not more wit than the members at present possess, they made a more liberal 
use of it, and sometimes not with the most distinguished delicacy.. William 
Bollan who had read law under the direction of Auchmuty (with whom he 
boarded) was engaged in the defence of an action in which Auchmuty was 
engaged on the opposite side. Auchmuty’s evidence was such, that hissagac- 
ity gave him some reason to doubt of success, unless he could bring in some 
extra aid; he therefore made.an. attack. on.the moral character of ausclient ; 
said his character was such, that a small degree of evidence was sufficient 
to turn the verdict against him; that he was a very wicked man, a) man 
of no religion ; that he was without even the form; and that he-did rot. even 
so much as have prayers in his family, &c:- Bollan in reply, said that those 
illiberal observations could be of no benefit to the cause which his antagonist 
was attempting to support; that there was not a tittle of evidence to support 
the slander, and therefore it was breath spent in vain, unless it was to 

ie ee that the gentleman had the effrontery to insult the Jury by a bare 
ae ; it which he knew they would reject; but if he hypothetically 
Ss that his client did not pray in his family, did that make him a 
ad render him incompetent for having a just claim against 
: hope not; for I have lived with a gentleman a number 

, and the gentleman in the whole time never attended family prayer so 
as,once. Auchmuty said, 1 have brought up a chick to pick out’my 

s. No, said Bollan; but I wish to open them. ; 


’ 


*. 
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preserved and published in our books of precedents; and the | 
records of the Courts received from him a technical form. But é 
with all these extensive endowments he was rather eccentric. 
He would peregrinate into other colonies incognito: and in 
one of these ramblings he went into a Court. He heard a case 
opened, the evidence stated, and the opening argument of 
the plaintiff's counsel, and found some means in this time, to ; 
have a few words with the defendant, in which he assured him 
that he could procure a verdict in his’ favor. When the fi 
plaintiff's counsel had got through the opening, he rose and " 
addressed the Court, and said he was requested by the de- 
fendant to argue his defence, and that with their honor’s leave 
he would proceed. The Court, the Bar, and the Jury were 
in amazement to see a man, a stranger in a farmer’s habit, 
offer to argue a defence in the court. However, the Court 
told him to proceed. He then with his gigantic. powers 
addressed the Jury, stated and commented on each part of the 
evidence, and with the strength of argument, captivating 
eloquence, and the bright and dazzling coruscations of..wit 
peculiar to himself, he astonished the Court, the Bar, the , 
and the spectators, and nearly petrified their mental 7 ers. 
After the plaintiff's counsel had closed his argument, in which 
he appeared much embarrassed, the Jury without leaving } 
their seats, returned a verdict for the defendant.* : 


*Tradition has handed down an anecdote, which for the purpose of 
illustrating his amazing resources of mind, [ will recite. : : 
Reed, before turning his attention to legal studies, had preached a few ae 

sermons; and in one of those eccentric excursions, he called on a cler- 

yman whose name was Walker, in the afternoon of a Saturday. Walker ae 
iad been Reed’s chum at college, and the greatest friendship had subsisted % 
between them, He was rejoiced again to see his old friend Reed, after so ig 
long an interval of time, and invited him to spend the the Sabbath with We  : 
him, to which Reed williagly agreed. In the evening, Walker told Reed 
that he must preach for him the next day. Reed said he could not preach. 
Walker said, you have preached, you can preach, and you shall preach. After 
some further conversation, Reed found that he must either or 
disoblige and offend his old friend; he chose the former, a 
to preach. The next day, after the first prayer and singing, 
opened the Bible, and looking round on the congregation, r 
‘And the Lord said unto Satan, whence comest thou? and 
the Lord, from going to and fro in the earth, and from awalki in 
therein.” Reed looked around on the congregation and pa “without 
formal introduction to this discourse, from these words I shall ra 
doctrinal proposition, wiz: the devil is a Walker.’ Walker was 
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While Reed was in practice, Benjamin Pratt, afterwards 
Chief Justice of New-York, came to the Bar. This man was 
remarkable for the intensity of his application to study. In 
the severest season of the year, he would sit with a law-book 
on the stand, while he was suffering all the pain which the 
' amputation of a leg a few days before could produce, while 
‘ great drops of sweat would stand on his face and run down his 
i cheeks. This is the way to make a lawyer. The subject 

should so fasten on his mind, as not only to employ his waking 

ae hours, but so as to be the subject of all his dreams. 
/ Whilst these these things were going on, Elkanah Leonard, 
of Middleborough, appeared at the bar. Leonard was (pretty 
much) a self made lawyer; his talents. were great, and he 
appeared at the bar to great advantage. He was remarkable 
for his success in arguing defences in criminal prosecutions. 
/ He was a man of sound judgment, great confidence, and a 
great share of genuine wit. Cotemporary with him was Col. 
Samuel White of Taunton, famed for his accuracy in making 
writs. ‘This was considered at this time, (and long since,) as 
a vety high attainment. As late as when Governor Strong 
came’to the Bar, he said his clients’ greatest fear was that the 
writ would abate, and the last and most anxious request would 
be, ‘PRAY MAKE ir Hane.’ After the late celebrated Josiah 
Quincy, Jr. came to the Bar, he was consulted on an important 
controversy of some intricacy; and after hearing and consid- 


a el 


his eyes expanded to twice their usual extent; the old people sat aghast ; 

the young people could not conceal their giggling. eed’s countenance 

remained unchanged, and an unusual solemnity spread over his face. He 

proceeded to show what the devil's object was in walking up and down 

; in the earth. This, he said, was to draw men from the path of virtue, piety 

2 and religion. He then went on to show the infinite variety of means the 

devil made use of, in tempting mankind to sin and iniquity, all which he 

a specified; and when some means failed, he resorted to others 

d to the particular bent of the person’s mind; all which he 

illustrated. He then went on to state the means which mea 

ses to resort to, in order to defeat these attempts of the devil; 

“was very particular, and closed the whole with some press- 

reflections. The whole was @ sermon that would have done 
lotson or a Sherlock. : 

ker, who was no contemptible antagonist, even to Reed, took his text 

soe. “What. went ye out for to see, a Reed shaken with the 

d?” and said, ‘without any formal introduction to this discourse, I shall 

2 this pecking proposition, that wherever true religion comes tt makes 

shake.” ieee Sie 


: es particlar] 
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ering the circumstances, gave it as his opinion, that an action 
could be supported. The applicant then said if he would ‘ 
make a writ, he would call for it the next day suQuincy said st wee®) 
he would make the writ, but it must not be called for the next ~ i 
day, for he must have about a week, as he had other business 
to attend to, and he would not make a writ that should fail 
for a thousand dollars. Cotemporary with Leonard and 
White, was James Otis, of Barnstable. Otis was a man of 
great natural talent, and had a pretty good common education. 
But he never had the most remote idea of paying any 
attention to the study or the practice of law, until suggested to 
him, under the circumstances following. He was accidentally 
attending court, when one of the parties to a suit then in 
order for trial, being destitute of counsel, importuned Otis 
to assist him. Otis agreed to. The action was on a mere 
question of fact, and depended on the evidence. Otis in 
managing this case, showed so much ability and strength of 
argument, that the Court and all his friends advised him to 
attach himself to the practice of law, with which he complied ; 
got him such books, as were then to be obtained, Coke’s 
Institutes, Brownlow’s Entries, and Plowden’s Commentaries 
and reports, and commenced reading and practising. 

As was expected, he soon became very celebra 
much so, that Gov. Shirley (who was bred ga on 
him a seat on the bench of the Superior Court, w 
there should be a vacancy. No vacancy ones 
Shirley’s administration, or that of his immediate 
Gov. Pownal. But in Sir Francis Bary 
by the death of Chief Justice Seva a vacancy took pied, 
Barnard was informed by the Lie a Hutchins 


Barnard offered the place. to Hutchinson. Haute 
no friend to Otis, declined, saying Otis oug 
apppointment. Barnard said, “if you re 
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point Otis.” Hutchinson said, “if you are fixed in that, I shall 

accept.” He was afterwards appointed Chief Justice of the 
and Judge of Probate. He was before, 

colonel of the regiment of militia,* 

3 While he was at the Bar, Timothy Ruggles (commonly 


known by the name of Brigadier Ruggles) came to the Bar. 
Ruggles was a man of great strength of mind and investigating 
powers; was a finished scholar, and possessed a profundity 
of wit ; but was very coarse in his manners, He was an able 
a advocate and well informed in legal principles.+ Cotemporary 
with these men were Otis Little and Elisha Bisbee. These 
men practised in all the courts in the old colony, and the 
only men of the profession in the limits thereof. 

At this time the courts, especially the Courts of Common 
Pleas, were not composed of such legal characters as since have 
dignified those benches. The emoluments of the offices 
would not induce greater men to accept. The celebrity of the 
Bar had very much increased; the Judges of the Courts of 


— \ 


*Hute inson’s 3d vol. of the history of Massachusetts, published after the 
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you was a tall, ugly, 
2 he said I must not let you in, 
> all day, if 1 let you have any thing more to 
your New-En d 


‘ou a streaked shirt.— 


nd fastened it, tellin 
wee ee elling 
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Common Pleas were in statu quo. The Bar possessed a 
greater share of the people’s confidence than the Judges did, 
and that was very often the case with the Juries. According 
to the foibles of human nature, the gentlemen of the Bar 
rather looked down on the Bench, though they commonly, 
but not always, treated them with a distant, cool civility. 
They sometimes said that, with impunity, which would now 
deprive them of their right to practice. Otis, Leonard, and 
Ruggles, were the most handy at this kind of business.— 
Leonard was once arguing the defence of a criminal before 
the Court of Sessions in this county—a Court then consisting 
of all the justices in the county—a new created Justice fearing 
that Leonard’s insinuations might screen a culprit from justice, 
stopped him and said, “ Mr. Leonard, remember your brother : 
Valentine who. pleaded off the pirates at Newport, and after- 
wards hung himself.” Leonard replied, “yes, your honor, 
but he was first made a Justice of the Peace.” 

When once attending the Court of Common Pleas, in 
Plymouth, a very old woman, a witness in his case, told 
Ruggles she could stand no longer, and asked him where she 
could sit. gRuggles looked around and seeing no vacancy, except — 
on the Bench, told her, imadvertently, to go there. The 
old woman hobbled to the bench, and creeping up the stairs, 
got within the breastwork and was sitting down, when one of 
thpalydces asked her what she was there for? She said ;. 
Ruggles told her to come there and take her seat. The Court, — 
asked Ruggles if he sent the old lady there. R : 
above equivocation, said he did. ‘How came you to do 
this?” was the next question. Ruggles began to repent, but 
it was too late to retreat; he must make the best of it. He 
looked up, and with a dignified smile said, “I, I, I y 
thought that place was made for old women.” 
hesitated; but thinking the least said is soo 
dropped the subject. Since I have been a1 
profession, I heard a member of the Bar 
the Court as Jaw ; they said nothing, but their 
doubt. He looked up and with great compos 
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3 your honors know law enough, to know that.” It must be 
, admitted, for’ it cannot be otherwise, while human nature is 
, what it is, that when a lawyer is arguing a case to a Court 
which he considers vastly inferior to himself in point of 
legal qualifications, that he will feel all that variety of 
sensation which the various passions of the human mind 
are capable of imposing. But those sensations cannot exist 
with us, as our Courts would now suffer nothing by a 
comparison with any Courts in the civilized world. During 
those times, the number in the profession was probably very 
small ; probably not more than ten or twelve in the whole 
province. I believe this county has generally had its full 
proportion of professional characters. This will appear from 
the list supposed to be correct in the year 1767, as published 
in Mein’s and Fleeming’s Register for that year. 

There were then in this county, four lawyers viz:—Hon. 
Samuel White, a member of the Council, who died at an 
advanced age, I believe in 1768. Robert T. Payne, Daniel 
Leonard, and George Leonard of Norton. In the other 
counties :—Suffolk—Richard Dana, Benjamin Kent, Robert 
-Auchmuty, Samuel Fitch, William Reed, Samus! Swift, 
Benjamin Gridley, James Otis, Jr., Josiah Quincy, Andrew 
Cauzneau, and John Adams. Esser—Daniel Farnham, J. 
Chapman, William Pinchion, N. P. Sargeant, and John 
Lowell. Middlesex—Jonathan Sewall. Worcester—Samuel 
ds , and Abel Willard. Hampshire—John Worthing- 
= and Joseph Hawley. Plymouth—James Hovey, and 
Pelham Winslow. York—David Sewall, and Caleb Emery. 
Cumberland—-Theophilus Bradbury, and David Wyer.— 
— Lincoln—William Cushing, and James Sullivan. 

The province of New-Hampshire at that time had only 


ddition was made to the members of the Bar in this 
ear 1767, to the year 1779, excepting the 
owing list, which composed the members 
at that time. George Leonard, Edward Pope, 
rd, Laban Wheaton, and David Leonard Barnes. 
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The following gentlemen have belonged to the Bristol Bar, 
between the years 1779, and 1834, who have either died, 
or retired from practice. Taunton—Marcus Morton, James 
Sproat, Nicholas Tillinghast, Oliver Leonard, D. G. W. Cobb, 
Godfrey, Theophilus Parsons, James Sproat, Jr., George 
Wheaton, and Andrew Lock. New-Bedford—Peleg Sprague, 
John M. Williams, R. H. Williams, Thomas Hammond, 
James Washburn, John Nye, John 8. Russell. Dartmouth 
—H. Slocum, Jr. Raynham—R. S. Shaw. Seekonk— 
Jesse May. Swanzey—Jonathan Ware, Pliny Merick, Silas 
Cobb, and Oakes Anger. F'reetown—Washington Hathaway, 
G. B. N. Holmes, Hercules Cushman. Pawtucket—Moses 
Sanford, Benjamin Cozzens, and Peter Hunt. Dighton— 
S. W. Baylies. Fairhaven—Zephaniah Bennett. Troy— 
John Lindsey. 

The following gentlemen have belonged to this Bar, but 
IT am not certain in what particular towns they respectively 
resided. Earl P. White, David Shepherd, William A. Leon- 
ard, Thomas B. Wait, and Chapman. 

About forty years ago, the members of the Bar, in the 
counties of Plymouth, Bristol and Barnstable, formed an 
association under the name of “The Old Colony Bar.”— 
Their object was to establish an unifornt system of practice 
and regulations; and to determine how long a_ candidate 
for admission should study, taking into view his acquirements — 
at the time of application. ‘The last article was afterwards 
suspended by the general rule established by the Supreme 
Judicial Court. The Supreme Judicial Court never recog- 
nized this association ; and would never receive their certificates 
for admission; but those certificates must come from the Bar 1S Se 
where the candidate last studied. The increase of the mem- ts 
bers of the Bar made it convenient for the union to be rescinded, 
which was done by mutual consent. The following is a list of 
the present members of the Bar in this county. Taunton = 
Francis Baylies, James Ellis, Anselm Bassett, William 
F. Sproat, Jacob Chapin, Horatio L. Danforth, Theodore L. 
Lincoln, Horatio Pratt, Sydney Williams, H. G. O.. Golby, . : 


Sep" 
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and Henry Williams. New-Bedford—-Lemuel Williams, 
Charles H. Warren, Timothy G. Coffin, W. J. A. Bradford, 
Ezra Bassett, John Burrage, Thomas D. Eliot, John H. 
Clifford, Oliver Prescott, and John H. W. Page. Troy— 
James Ford, Hezekiah Battelle, and Joseph Hathaway.— 
Pawtucket—Apollus Cushman, Collins Darling. Fairhaven 
—Nathaniel S. Spooner. Norton—Laban M. Wheaton.— 
Freetown—E. P. Hathaway. Easton—Daniel Wheaton, and 
Cyrus Lothrop. Mansfield—David Gilbert. Seekonk— 
Ezra Wilkinson. . Swanzey—Eliab Wilkinson. 

We have now taken a short and imperfect view of the rise 
and progress of the profession of thé law; but though imperfect, 
it is as full as my own observation or information extended; 
the list of all the sworn attorneys in this county, I believe is 
complete, except Zepheniah Leonard (late sheriff of the 
county,) who I am informed practiced a short time before the 
revolution. 

The Legislature has never since the revolution been very 
officious in intermeddling with the affairs of the Bar; but the 
Supreme Judicial Court have adopted every measure that 
wisdom could dictate, to prevent imposition upon the people; 
by prohibiting persons who were deficient, either in powers 
of mind, information or integrity, to appear before them as 
advocates in other people’s litigation. No person can so 
appear, who has not a good moral character; has spent three 
years in preparatory studies; practiced two years as’ attorney 
in the Court of Common Pleas; two years‘as an attorney in 
the Supreme Judicial Court, before he can be admitted to 
argue cases in that Court. 

As to the advantages which individuals derive from such 
an order of men, it has already been noted, that as long as 
the vast difference between men’s mental endowments, and . 
reasoning and Stheecey powers, fortitude and self- 


ach an sich of men be taclaiany necessary ‘for the 
al distribution of justice. 
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1 am sensible there always has been, and still are men, good. 
honest men, who, for want of information and reflection, 
| consider this order of men as dangerous members of the 
community. ‘There are some of more information and less 
honesty, who are endeavoring to make others believe so. 
These are ambitious demagogues and aspiring office seekers. 
Those two classes form but an inconsiderable part of the 
community. Asa proof of this, we may note that in the 
/2. i Governors of this state under the present constitution, 
six of them have been selected from this profession; and 
that of the seven Presidents of the United States, five (and 

I believe six) had legal educations. 

There is another consideration of great weight: this order 
of men is necessary to raise and prepare men for the offices 
of Judges in the courts. The Judiciary is the sheet anchor 
of the constitution ; the palladium of our rights ; it holds the 
keys of property, reputation, liberty, life and death. It is 
of the highest consequence that it should be filled with men of 
unyielding integrity, acute investigating powers, and the highest 
attainments in legal knowledge. No man could for a moment 
think of going through the long and laborious study absolutely _ 
necessary to qualify himself to perform: the various . 
ofa Judge, on the quixotic expectation of an. 
unless he should, with the boy, think that when 
we shall catch larks. : 

I know that I have heard people say that 
possesses an honest heart, sound judgement, | 
common discretion, though he never turned over 
of a law book, is as t to decide aco 
contending parties, as if he could repegt a: 
from Bractor to the last Reporter contain. a “i 

But common sense and experience has -esiabl 
principle, that the safety of a people consists 

a government of known and establish 
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may be cruelty in another. Under such a system no man cart 
say he is safe; he can never know what he may do, or what 
he may not do, or what he must do. 
Lord Cambden said on the bench, the discretion of 4 
judge is the law of a tyrant; it is always unknown, and is 
different in different men; it is casual, and depends on 
constitution, temper and passion. In the best it is often 
caprice, in the worst it is every vice, folly and passion which 
human nature is liable to. There is no medium betWéétina 
government of law, and absolute despotism—where one ends 
the other begins. No one can say or think what injustice 

may take place under such a government. What would you 

say of a Court, which should punish a mother for kissing 
2 her babe on the Sabbath. Yet this has been done. I should 
i advise the man who would be content under such a govern- 
| ment, to emigrate and sit down within the pavilions of the 
rocky mountains, where he would find a government just 
fitted to his taste. 

Again, the safety of the state, imperiously requires such an 
‘orderof men. The history of our own country establishes 
this position with a certainty as satisfactory as arithmetical 
demonstration. Seventy-four years ago, what are now the 
United States were colonies of Great Britain, under charters 
guaranteeing the rights of British subjects. At that time, 
(1760) the British government through avarice and jealousy 
of the colonists, increase of population and riches, devised 
a plan of preventing the increase of both, and to ultimately 
bring the colonists into a state of complete vassalage. ‘The 
commencement was small, the extinction of the powers of 

Courts of the augmentation of the Board of 
ust m House attce with additional powers, the parlia- 
rovision for writs of assistance, by means of which, 
stom: House officer might search any and every 


. ‘Their proceedings alarmed the patriotic soul 
ee Otis,. jr a member of the Boston Bar, the eldest 
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view penetrated the whole design. His studies had not been 
confined to the law which applies to disputes between party and 
party ; but he had thoroughly investigated the principles of the 
law of nations, and the principles of the British constitution in 
all its bearings and ramifications ; and he also possessed a 
power, which perhaps no other man ever did possess, -of 
fastening on the minds of people a correct sense of any 
ercroachment on their rights, and of the danger they were in: 
and it seems that he was raised up and qualified by divine 
Providence, to lay the foundation of the subsequent revolution. 
He gave the alarm, he sounded the tocsin, and it took effect. 
The flame kindled in the breasts of his brethren and others— 
by degrees it spread. Oxenbridge Thatcher, of the same bar, 
caught the flame, and John Adams, Otis of Barnstable, White 
and Payne of Taunton, Hawley of Northampton, Sewall 
of York, James Sullivan, of Pownalborough, and William 
Cushing, all engaged in the cause. Years rolled on, and 
hopes were fondly entertainted that the claims would be 
relinquished ; but years only added insult to injury, and the 
spirit of opposition grew stronger and stronger, and spread 
wider and wider. Sullivan of New-Hampshire, Ellery of 
Rhode-Island, Johnson and Shearman of Connecticut, Jay 
of New-York, William Livingston of New-Jersey, Dickinson 
of Pennsylvania, Rodney of Delaware Ghase of Maryland, 
Peyton Randolph of Virginia, and Middleton of South Caro- 
lina, joined in the opposition and added their powerful aid. 
Otis continued to be the centre of the political system, around 
whom the other political luminaries revolved in their respective 
orbits. The opposition to the British claims was not limited 
to the profession of the law, though it began with them; they 
were jomed and aided by most of the men of influence — 
throughout the colonies, who drew in the great mass of 
the people; and this controversy eventuated inthe inde- 
pendence of the United States. Otis did not live fo" see the ’ 
completion of this controversy ; he went off in a blaze of fire, 
but he dropped his mantle, which fell not only on Adams, 
Hawley, and Quincy, but on the great body of the people, and — 
still covers most of the citziens of these states. I am not = 
3 . 


18 


ee er NR Ta ee 


ignorant that a late respectable biographer, has dubbed 
Patrick Henry as the founder of the revolution; but this 
is not correct. I do not wish to detract from the well earned 
fame that Patrick Henry obtained in the revolutionary strug- 
gle; but I am unwilling that he should be decorated with 
the honors which belong to another; it would be like giving 
the name America to the new world, instead of Columbia. 
Patrick Henry had but little more than got clear of his 
petticoats, when James Otis was defending the rights of the 
colonies in Faneuil Hall, the cradle of liberty, and in the 
Superior Court against the writs of assistance.’ Otis at 
that time held a lucrative office under the crown, and was 
called on as such officer, to support those writs. In obedi- 
ence to the dictates of his conscience, he resigned that office 
and volunteered without fee or reward, to oppose them in the 
courts, saying this was a service above fees. About the same 
time, (1760,) Sir Francis Barnard, the Governor, augmented 
the number of hands on board the province galley for the 
protection of the fishery and the eastern trade. At the end 
of the cruise, he with advice of the council drew a warrant 
on the Treasury for their pay, (about £70.) When the 
General Court met, (1761) the Governor by message informed 
the House of Representatives of the transaction. Otis though 
but a member of short standing in the House, penetrated the 
whole subject so as to see what such a procedure would 
probably lead to, and considered it an entering wedge to 
enormities the most fatal to the rights and liberties of the 
colonies, and made an elaborate speech on the occasion. He 
' did not contend that the augmentation of the hands on board 
the galley was needless, or that the Governor had exceeded 
his constitutional authority in the augmentation, or that the 
oney they received in compensation for their services was 
they deserved; but that the Governor being an 
executive officer, had assumed and usurped the power and 
authority of the legislative department, in appropriating and 
ial of the. public money: and with such strength of 
argument and captivating eloquence did he support his position, 
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that the House sent a remonstrance to the Governor, in which 
they say, “‘it is of little consequence whether we are under a 
George or a Louis, the king of England, or the king of 
France, if both are arbitrary, as both would be, if they could 
raise money without Parliament.” 

I would not be understood to suggest that the gentlemen 
of the profession of the law were the beginning, the middle and 
the end of the revolution, and that our independence is the 
sole effect of their exertions. I only say they gave the first 
impetus, and spread the alarm through the colonies. If 
they had been silent, perhaps some other order of men would 
have opened the political drama, but whether their influence 
and success would have been equal may be doubted. 

If it would not be considered as superfluous, I might 
mention another instance, when the national credit was on the 
brink of bankruptcy, when the holders of national securities 
would gladly accept of one eighth of their nominal value, that 
a single member of the profession at the head of the treasury, 
by his financial skill restored in a short time the credit of the 
nation, so that the holders of its securities realized their 
nominal value, As to the duties incumbent on a lawyer, 
I would first say, it is his duty to pay constant attention to 
the law. Notwithstanding the length of time he has spent in 
his preparatory studies and in his subsequent attendance at 
courts and practice, in every new case which is proposed he 
will find something new, something which in all. its parts he 
had never thought of before. It is his duty to keep treasuring 
up in his mind every legal principle that he finds, with as much 
care as the miser deposites his gold and his silverin his sacred 
depository. ‘Those deposites will all come in play in the. 
course of his practice ; and when he draws them out for use 
they will appear of more worth than gold or silver. And 
their superior worth consists in this, that they are not diminished — 
by use. When the miser draws out of his depository a guinea 
to purchase something, he has one guinea less; but when a 
lawyer draws out a legal principle and uses it, the deposjte 
remains and the value is not diminished. But a lawyer must 
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never expect, (let his industry be ever so great or his practice 
ever so long,) to be able to answer all questions instanter : 
such a multiplicity of circumstances may be interwoven to- 
gether, that the case may require long and painful investiga- 
tion. It is his duty in such case to acquaint himself with 
‘ every circumstance connected with the case; then to apply 
to each of those circumstances separately the law ; then take 
the circumstances as combined together and apply to the case 
the legal principles which relate to such a case, and if no 
such particular legal principle can be found, then to apply the 
general principles of law, and after due investigation to form 
an opinion. When he has formed an opinion after all this 
investigation, he may give his opinion to his client, but be 
careful not to give it in too strong terms; and if he has doubts, 
to express those doubts as strong as they are. If he cannot 
find grounds for a comfortable hope, he should so state it 
to his client, and advise him to abandon the case. For want 
of these precautions he may lead his client into serious diffi- 
culty and perhaps ruin. 

These investigations are tedious and tiresome, and seldom if 
ever are suitably compensated. A client who generally would 
give a generous fee for arguing a case, would probably think 
hard of paying half as much for such a tiresome investigation, 
as he ought in justice to pay. When I first began practice, 
Judge Cushing gave me some advice which I consider as 
a compendium of legal ethics. Said he, “I am older than 
you. My advice is, never stir up strife; never encourage 
litigation, but keep in the way where business may be met; 
never take an extravagant fee, but get if you can a bare 
quantum meruit ; and lastly, when a man offers you money, it 
is generally the better way not to refuse it.” 

It is full employment for a lawyer to attend to his business ; 

he should open his office early in the morning, and spend his 
time there till bed-time, except the necessary intervals of time 
for meals. If he runs into other business, engages in commer- 
cial concerns, or in the manufacturing business, he is like the 
man _who sleepeth in harvest, and is guilty of a fraud on 
his. client. 
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I should advise every lawyer, especially the younger 
part of them, to pay every attention to the rules of special 
pleading. Nothing illustrates the principles of law more 
than an intimate acquaintance with the rules of special 
pleading: and it is the most safe method of practice. Under 
a special plea, when issue is joined, the controversy is reduced 
toa single point. Each party knows what he has to do,— 
But under the general issue, when. the special matter is given 
in evidence, both parties are in the dark, they know not 
what they have to meet, and therefore cannot make pre- 
paration therefor, and very often Jose the case by a sur- 
prise, when matter is introduced which they did not expect, 
and which they might have successfully resisted if they had 
expected it. Special pleading until lately has been strangely 
avoided in the old colony, the counsel generally agreeing to 
plead the general issue and give the special matter in evidence, _ 
by which the words protestando, traverse, discontinuance. and 
giving colour, were as unintelligible as the hierogliphicks on 
the costume of an Egyptian mummy. Where the mind is 
suitably fastened to legal investigation, nothing is more satis- 
factory than the study of the rules of special pleading. The 
satisfaction taken at the theatre when a well written play has 
justice done it by the actors, falls vastly short of that which 
arises from the study of the rules of special pleading. 

There is also a duty which a lawyer owes to the Court 
as well as to his client, and some have thought these two 
duties were incompatible with each other. He is to be 
true to his client, and also he is to do no wrong, and if he 
knows of any wrong about to be done he must give information : 
thereof to the Court. An anecdote of what took place in ean 
the Supreme Court, in the county of Plymouth, may obviate ) 
this seeming difficulty. An action of assumpsit was brought 
to recover a considerable sum of money. The defendant 


pleaded non asswmpsit. He stated that he did not deny that 3 
he once owed the debt, but he had paid it, and took a receipt ; 
in discharge, which receipt he had lost, and could take no 


benefit from it, but there were circumstances which he could « 
prove, which he believed would convince the jury beyond © 
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a reasonable doubt that the debt was paid. He stated the 

circumstances and proved them, and his counsel made the 

best of them, and the defence had a very plausible appearance. 

The celebrated James Otis, yr. for the plaintiff closed the 

argument. The strength of the circumstances called into 

exertion the whole force of his gigantic powers; he took 

a view of all the circumstances, considered them in all 

their bearings, descanted on them, put them in a new point of 

view, pointed out such as took away the validity of others, 

i and contended that viewing them altogether, they were so 
far from removing every reasonable doubt of the debt being 
paid, that they did not furnish ground of a probability thereof. 
Lieut. Governor Hutchinson, who was the presiding Justice, 
rose to sum up the evidence to the jury. Otis asked his 
client for a certain paper; he took a handful of loose papers, 
and was fumbling them over, when Otis thinking he could 
find the paper sooner than his client, took them into his hand, 
and looking at one, motioned for his client to go out with 
him. They went out, but soon returned; the Chief Justice 
still speaking. Otis addressed the Court, and said it was the 
first time he ever interrupted a Judge when giving a charge 
toa Jury, but now his conscience irresistably compelled him. 
That amongst his client’s papers he had found the identical 
receipt which was given in discharge of the claim on which 
this action was founded. If this had been confided to him by 
his client, he should have considered his lips to have been 
sealed ; but as the thing came to his knowledge without the 
consent and against the will of his client, he considered it his 
indispensable duty to give this. information to the Court, and 
also that he abandoned the action. The Judge thanked Mr. 
Oris for tbe Part he had acted, said he had drawn the true Tine 


so a duty, and a very serious edn: which the 
members of the profession owe to the state—the duty of sup- 
~~ porting the constitution. This duty is binding on all the 
"citizens for their protection ; ae obligation is binding in 
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proportion to their ability to perform it. This common 
obligation has on the members of the Bar the additional 
weight of a solemn oath. This oath is not an unmeaning 
ceremony ; and as the members of the Bar are the best qual- 
ified to perceive when the constitution is violated, and have the 
greatest influence on the public mind of any order of men, the 
obligation rests on them with peculiar weight. Whenever 
they see that those in authority assume a power not given them 
by the constitution ; or other men rise in opposition to the 
constitutional domgs of these in authority, they are under the 
highest obligation in either case, to use their utmost influence 
to prevent the fatal consequences that may result therefrom.— 
If they neglect their duty in this respect, they would do 
well to pause and consider if they are not involved in the 
dreadful curse of Meroz. ‘Curse ye Meroz, curse ye bitterly 
the inhabitants thereof saith the angel of the Lord.” For what? 
what had they done ?. Nothing—they had only neglected their 
duty. The reason is given in the text—for (or because,) “they 
came not tothe help of the Lord, to the help of the Lord 
against the mighty.” Let us look at Oris, Apams, and 
Quincy, and to Cicero in the case of Caratine, and go and 
do likewise. : 

Will your goodness excuse me, if I make a few observations 
on the astonishing alterations which a lapse of seventy-four 
years has made in the circumstances of the people in this coun- 
try. We were then, (1760) Colonies to a foreign monarch, 
whose assent was necessary to any permanent law. ‘There was 
no census taken about that time, and an exact amount of the then 
population cannot be ascertained; but if the increase of the 
population from the year 1760, to the year 1790, was in the 
same ratio as it has been since, the population then, was one 
million two hundred and thirty-three thousand three hundred 
thirty-three, which is less than the present population of the — 
single state of New-York. They were scattered over an 
immense territory, whose principal employment: was in hus- 
bandry and in subduing the forests; commerce from the 
seaport settlements was limited to such foreign ports as the — 
British government permitted, and was clogged with all the — 
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embarrasments which their caprice or avarice thought proper 
to impose. Manufactures we had none even in embryo. A 
vessel of an hundred tons was considered a paragon. The 
colonists were considered by foreign nations as we now con- 
sider the people on the banks of the Niger; the words 
turnpike, canal and railroad were then not understood, and 
were not in our vocabulary.” The area where this populous and 
flourishing village now stands, did not contain more than five 
dwelling houses. But now we are no longer considered as 
a mere make-weight in European negociations, but are an 
independent nation with a population of thirteen millions, 
looked up to and admired by the astonished nations; our friend- 
ship and‘ alliance courted by the most powerful nations ; our 
commerce extended to the most remote sections of the globe ; 
our canvas whitening the most remote margin of the ocean ; our 
wealth rolling in with every succeeding wave; our manufacto- 
ries decorating the extensive domain, and the star-spangled flag 
waving with independent dignity over the broad bosom of 
the ocean, fearless of competition. Turnpikes, rail-roads 
and canals, pervading the whole country, and converting the 
inland territories into seaports and ports of entry and delivery. 
These things should excite in our breasts the most devotional 
gratitude to Heaven for its overruling Providence in our favor, 
and an high veneration for those great men whose sagacity 
foresaw the danger, whose wisdom devised a plan to avoid it, 
and whose fortitude dared to undertake the hazardous attempt 
which under the auspices of Heaven has produced this wonder- 
ful political phenomenon. If it is proper to take a prospective 
view, and on the idea that divine providence will continue its 
_ fostering care over us, what would be our anticipations >— 
Some of you might reasonably expect to see the population of 
the United States increased to forty millions, the shores of the 
great lakes adorned with villages as capacious and as populous 
as the one in which we are now assembled, those forests where 
the foot of civilized man never trod, by cultivation transformed 
into elegant villages, with magnificent temples, superb country 
seats, well cultivated farms, with the arts and sciences flourish- 
ing, and the United States become a name and a praise in the 
‘whole earth. 

And now considering my advanced age, (being more than 
eighty years) and the liability of the young as well as the old 
to the stroke of death, and that though possible, it is not 
probable that I shall ever see you all again, heartily wishing 
you the best of Heaven’s blessings, I bid you an affectionate 
farewell. % 


